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ARGUMENT 


PLAINTIFFS AS SECURITY HOLDERS ARE ENTITLED 
TO THE PROTECTION OF THE ANTI-FRAUD PROVISIONS 
OF THE FEDERAL SECURITIES LAWS. 


Defendants argue that plaintiffs have no standing 
to maintain the instant action pursuant to the anti-fraud 
provisions of the Federal Securities Laws because they were 
neither purchasers nor sellers of securities. This overly 
restrictive interpretation of the said anti-fraud provisions 


ry) 


1 
is outdated, inconsistent with the intent of Congress * 


and with the interpretation of the Securities and Exchange 


Commission , 


The facts alleged in the amended complaint clearly 
establish that plaintiffs, induced by defendants' fraudulent 
acts, took certain detrimental action other than a traditionel 
purchase or sale of securities. Plaintiffs, as officers, 
directors and 4o% shareholders of the Stirling Homex Corporation 
("Homex") entered into negotiations initiated by defendants 
at a time when unsecured loans to Homex by the defendants of 
approximately $33,000,000 were overdue. The purported purpose 


of the nepotiations was to raise additional capital for Homex. 


To Wason v. ceneral Motors Acceptance Corp., 4go F.2d 654 
Cir. , cert.denie 5-060, (1974); Manor Drug 

Stores v. Blue Chi Ttamps, 492 F.2d 136 (9th Cir.1973); 

aert arantea 42 L.ed. 2d bu (1975) - 

Tupt- oF Msurance v. Bankers L.&C. Co., 404 U.S. 6,12,fn.8 

(i971 ; 


3; Vine v. Beneficial Finance Company, 374 F.2d 627,636 (2n° Cir. 


ae = 


Predicated upon defendants' misrepresentations plaintiffs 
took the following action which were detrimental to Homex, 
Homex shareholders and plaintiffs as officers, directors 


and shareholders: 


1. Discontinued negotiations for additional 


capital with another financial institution. 


2, Declined to take other necessary steps 
to forestall the insolvency of Homex, which steps would 
reasonably have been taken had defendants! true inten- 
tions been made known. 

3. Entered into the revolving credit agree- 
ment with the defendants by reason of which substantial 
assets of Homex were pledged as security. 

4. Executed additional notes as further 
security under the revolving credit agreement. 

5. Agreed to pledge their Homex shares as 
further security under the revolving credit agreement. 

6. Failed to disseminate adverse financial 
information pertaining to Homex regarding the true 
intention of the defendants, which adverse information 
was withheld from plaintiffs by defendants. 

7. Resigned their positionr as officers and 


directors of Homex, 


8. Acquiesced in defendants' demand to place 


their deputy as chief executive officer of Homex. 


The foregoing fraudulently induced detrimental 
actions, awong others, cleared the way for defendants to place 
Homex in involuntary bankruptcy proceedings pursuant to 
Chapter X of the Bankruptcy Act while fraudulently holding 
themselves out as secured creditors. As a direct result of 
une entire fraudulent plan and scheme of defendants the plain- 
tiffs, the other Homex shareholders and Homex siustained sub- 
stantial damages in the form of a precipitate drop in the 


market value of Homex securities. 


Although several of the above enumerated detrimental 
acts may be construed as securities transactions, such con- 
struction is unnecessary. The graveman of plaintiffs' complaint 
is that by perpetrating an elaborate fraudulent plan and 
scheme defendants wrongfully induced plaintiffs to do certain 
acts and to abandon other reasonably anticipated courses of 
action, all of which directly related to Homex securities. 

The ultimate effect of the entire sordid episode was the sub- 
stantial loss sustained by Homex and its shareholders by reason 
ot defendants desperate attempts to create the illusion of 


secured creditor status. The flexible reading of Section 10b 


of the Securities Exchange Act of 1934 and Rule 10b-5 promulgated 


DATE PIlLinds-PROCEDUINGS eS ae ee ee ee. 


thereunder mandated by the Supreme Court in Supt. of Insurance 
v.Bankers L.&C.Co., Supra, requires that the damages sustained 
by defendants' deceptive devices and contrivances be redressed 
through the vehicle of the anti-fraud provisions of the 
Federal Securities Laws. See also Affiliated Ute Citizens v. 


United States, 406 U.S.123,151 (1972); Eason v. General Motors 


Acceptance Corp., supra; Vine v. Beneficial Finance Company, 


supra; Manor Drug Stores v. Blue Chip Stamps, supra; and 
A.T. Brod v. Perlow, 375 F.2d 393 (2nd Cir. 1967). 


However, the Court may feel constrained to identify 
a traditional purchase or sale of securities as a predicate 
to the instant action. In that event plaintiffs urge that the 
transactions involving the execution of the revolving credit 
agreement, the financing statements and the promissory notes, 
as well as plaintiffs' pledge of their Homex stock, constitute 


such traditional securities transactions. 


When viewed in their proper perspective these trans- 
actions were not strictly commercial transactions but were 
essentially investment transactions. Considering that at the 
time the revolving credit agreement and the related documents 
were executed the defendants had already advanced to Homex 


approximately $35,000,000 on an unsecured basis and also con- 


sidering that the defendants were receiving rights to sub- 


fete, 


stantial assets of Homex and plaintiffs, it is manifest that 
these transactions were truly investments by he defendants 
and not commercial in nature and hence are subject to the 
anti-fraud provisions of the Federal Securities Laws. See 
Welch Foods, in¢ 


Welch Foods, Inc. v. Goldman Sachs & Co., CCH Fed.Sec.L.Rep. 


qo4,806 (S.D.N.Y. 1974); Davis v. Avco Corp., 371 F,Supp.782 
(N.D. Ohio 1974). 


CONCLUSION 


For all of the foregoing reasons and for the 
reasons set forth in plaintiffs - appellants' brief, the 
Judgment below must be reversed and this action must be 
remanded to the District Court for pre-trial proceedings 


and trial. 
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